jgf

FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE,  10th FLOOR

5203  LEESBURG PIKE
FALLS CHURCH, VIRGINFA    22041

JAN 13 H

SECRETARY OF LABOR,

MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA),

Petitioner
v.

BETHLEHEM MINES CORPORATION,

Respondent

CIVIL PENALTY PROCEEDING

Docket No. WEVA 83-93
A.C. Wo. 46-03887-03505

Mine No. 108

Appearances:

Before:

DECISION

Covette Rooney, Esq., Office of the Solicitor,

U.S. Department of Labor, Philadelphia,

Pennsylvania, for Petitioner;

Thomas W. Ehrke, Esq., Bethlehem Mines

Corporation, Bethlehem, Pennsylvania, for

Respondent.

Judge Kennedy

This matter came on for an evidentiary hearing on the
operator's notice of contest of a 104(d)(1) citation and
'a 104 (a) S&S citation issued in connection with a fatal
roof fall accident.  During the recess between the first
and second day of the hearing, the parties negotiated a
settlement which, after adducing further evidence, they
asked the trial judge to approve.

Because the record disclosed some unusual and troubling
aspects of the operator's compliance procedures and MSHA's
enforcement procedures, I deem it advisable to set forth the
following findings and conclusions as a preamble to confirma-
tion of my bench decision.
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Anatomy Of An Institutional Failure

On the afternoon shift of Monday, August 2, 1982, a massive
roof fall occurred in the No. 3 entry, 1 Left Section of Mine
No. 108.  The fall resulted in the death of Louis N. Hodges

91art.  Mr. Burgess testified that when
